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ELDER ABUSE
Presented by: Bruce W. Martin
Bogutz & Gordon, P.C.

l. DEFINITIONS

1. Abuse: (a) Intentional infliction of physical harm, (b) Injury caused by negligent acts or
omissions, (c) Unreasonable confinement, (d) Sexual abuse or sexual assault. (Arizona
Revised Statutes (“A.R.S.”) §46-451(A)(1))

2. Exploitation: the illegal or improper use of an incapacitated or vulnerable adult or his
resources for another’s profit or advantage. (A.R.S. 846-451(A)(4))

3. Incapacity: impairment by reason of mental illness, mental deficiency, mental disorder,
physical illness or disability, advanced age, chronic use of drugs, chronic intoxication or
other cause to the extent that the person lacks sufficient understanding or capacity to
make or communicate informed decisions concerning his person. (A.R.S. 846-
451(A)(5))

4. Neglect: a pattern of conduct without the person’s informed consent resulting in
deprivation of food, water, medication, medical services, shelter, cooling, heating or
other services necessary to maintain minimum physical or mental health. (A.R.S. 846-
451(A)(7))

5. Vulnerable adult: an individual who is eighteen years of age or older who is unable to
protect himself from abuse, neglect or exploitation by others because of a physical or
mental impairment. (A.R.S. 846-451(A)(10))

. TYPES OF ELDER ABUSE AND THE WARNING SIGNS'

Elder abuse is not just as simple (and horrible) as hitting an older person. It is carried out
in many ways besides physical pain or injury. It is important to know that elder abuse is
exhibited in many ways. Many elder abuse victims are subjected to multiple types of abuse.

The following descriptions may not necessarily be proof of abuse, neglect, or
exploitation, but may be clues that a problem exists and that a report needs to be made to law
enforcement or Adult Protective Services.

Physical Abuse: the intentional infliction of physical pain or injury, injury caused by criminally
negligent acts or omissions and/or unlawful imprisonment or use of physical restraints that result
in physical pain or impairment



Warning signs.

Unexplained bruises, welts, sores, cuts or abrasions in places they would normally not be
expected

Bruising and other injuries may be in different stages of healing

Bruising or other markings reflect the shape of the objects used to inflict the injuries such
as electrical cord or belt buckles

Bruising on upper arms from shaking

Fracturesin different stages of healing

Cigar and cigarette burns

Rope burns on arms/wrists, legs/ankles from improperly tying or bandaging the elderly
victim

Injury that has not been cared for properly

Injury that is inconsistent with explanation for its cause

Pain from touching

Dehydration or malnutrition without illness-related cause

Poor coloration

Sunken eyes or cheeks

Inappropriate administration of medication

Soiled clothing or bed

A history of doctor or emergency room “shopping”

Lack of personal effects, pleasant living environment, personal items

Forced isolation

Repeated time lags between the time of any “injury or fall” and medical treatment

Fear

Non-responsiveness, resignation, ambivalence

Contradictory statements, implausible stories

Hesitation to talk openly

Confusion or disorientation

Sexual Abuse: non-consensual sexua contact of any kind with an older adult
Warning signs:

Unexplained genital infections or sexually transmitted diseases

Torn or bloody underclothes

Difficulty walking or sitting
Victim iswithdrawn, shameful, anxious and fears touching



Psychological/Emotional Abuse: infliction of mental pain, anguish, or distress through verbal
or nonverbal acts such as name calling, insulting, ignoring, threatening, isolating, demeaning and
controlling behavior

Warning signs:

Fearful of speaking for oneself in the presence of caretaker
Trembling, clinging, cowering, lack of eye contact

Anxiousto please

Eating disorders

Self medication with acohol or prescription medications

Depression

Agitation

Withdrawal

Anger

Low self-esteem

Financial Abuse/Exploitation: the illega or improper use of an incapacitated or
vulnerable adult or hig/her resources for another’s profit or advantage

Warning signs:

Accompanied by a stranger to the bank who encourages them to withdraw large amounts
of cash

Accompanied by a family member or other person who seems to coerce them into
making transactions

Unusual banking activity such as large withdrawals during a short time period, switching
from one bank to another, ATM activity by a homebound older adult

Older adult not allowed to speak for themselves or make decisions

I mplausible explanation about what they are doing with their money

Concerned or confused about “missing” funds from their accounts

Neglect of needs or receiving insufficient care to meet their needs

|solated from others, even family members

Unable to remember financial transactions or signing paperwork

Frequent expensive gifts from elder to caregiver

Older adult’s personal belongings, papers and credit cards are missing

Numerous unpaid bills

A recently written will when person seems incapable of writing will

Bank and credit card statements no longer come to the older adult

Caregiver’s name added to bank account

Older adult unaware of monthly income

Older adult signs on loan

Fregquent checks made out to ‘ cash’

Unusual activity in bank account

Irregularities on tax return



Older adult unaware of reason for appointment with banker or attorney

Caregiver’s refusal to spend money on older adult

Signatures on checks or legal documents that do not resemble older adult’s

Neglect: a pattern of conduct without the person’s informed consent resulting in
deprivation of food, water, medication, medical services, shelter, cooling, heating or
other services necessary to maintain minimum physical or mental health

Warning signs:

Bedsores (pressure sores)

Unkempt, dirty, body odor, feces on body
Clothing is insufficient or inappropriate for the weather
Fleas & lice on individual

Malnourished & dehydrated

Little or no food available

Soiled or urine soaked bedding
Unsanitary/unsafe living conditions

Indications of unusual confinement

I mproper use of medication

Victim appears detached, unresponsive, helpless

Characteristics of victims

Mgjority are 75+ years of age, average age is 78
Two-thirds are female

Have one or more physical or mental impairments
Often widowed or divorced and socidlly isolated
Usually live with the abuser

If victims live alone, they fear being institutionalized
Inexperienced in handling financial matters

War ning signs of abuse by car egiver

Prevents older adult from speaking to or seeing visitors

Threatening remarks and/or behavior

Anger, insults, indifference, aggressive behavior toward older adult

History of substance abuse, mental illness, criminal behavior, or family violence
Withholds attention and affection from older adult

Flirtation or coyness as possible indicator of inappropriate sexual relationship
Conflicting accounts of incidents

Talks of older adult as a burden

Unusual fatigue, depression



Characteristics of abusers

They are most often loved ones or persons in positions of trust. They are often the
victim's sole or primary care provider

90% of abusers are known to the victim, more than two-thirds are relatives of the victim
May be socidly isolated, possibly substance or alcohol abusers with poor employment
records

May be forced to provide care, and are unprepared for the responsibility and related stress
May resent being responsible for the well being of the person or retaliating against the
older relative for past mistreatment

May lack basic feelings for the person for whom they are caring

May be financially or emotionally dependent on the older adult

May have a history of family abuse

Abusers are evenly split between male (48%) and female (52%)

1. WHAT ARE YOUR DUTIES TO REPORT ELDER ABUSE?

Abused seniors are silent victims. They are usually unable to report the abuse and can
remain isolated for long periods of times. If you know or suspect that an older adult is being
abused or severely neglected, you should take action.

Everyone who sees elder abuse or neglect should report it. Elder abuse is a crime and it
should be reported and stopped. No one should be reluctant to report evidence of elder abuse, no
matter who is doing it.

A.R.S. 8 46-454 requires that certain professionals report abuse, neglect, or exploitation
if they have a basis to believe it has occurred. Those professionals include: physicians, hospital
interns or residents, surgeons, dentists, psychologists, social workers, peace officers, guardians,
conservators or other individual who have responsibility for the care of an incapacitated or
vulnerable adult.

An attorney, accountant, trustee, guardian, conservator or other person who has
responsibility for preparing the tax records of an incapacitated or vulnerable adult or a person
who has responsibility for any other action concerning the use or preservation of the
incapacitated or vulnerable adult's property and who, in the course of fulfilling that
responsibility, discovers areasonable basis to believe that exploitation of the adult’s property has
occurred or that abuse or neglect of the adult has occurred also is mandated to report the abuse,
neglect, or exploitation.



V. WHERE DO | REPORT ELDER ABUSE OR NEGLECT?
To report an Emergency Dial 911

Adult Protective Services (APS)-Adult Abuse 24 Hour Hotline:
1.877.SOS.ADULT (1.877.767.2385)
TDD: 1.877.815.8390

Area Agency on Aging - 24-hour Senior HELPLINE:
602.264.HEL P (602.264.4357)

Or call your local police department.

V. INFORMATION YOU WILL NEED TO PROVIDE TO APS

Victim:

1. Name

2. Address

3. Date of Birth

4. Social Security Number

5. Telephone number

6. Description of the problem, including the victim'’s physical limitations

Perpetrator:

1. Name

2. Address

3. Phone Number

4. Relationship to victim

Other:
1. Significant other information
2. Physician’s name

VI. RECENT DEVELOPMENTSELDER ABUSE LAW

A recent proposal to come out of the Non-Uniform Laws Legidative Subcommittee of
the Arizona State Bar Section on Probate and Trust Law has proved to be rather controversial.
The members of the committee and members of the Bar at large had perceived that the current
846-456 was being used as a “club” to cow other parties in Title 14 litigation. Members of the
committee and the Executive Council felt that too often persons were being threatened with triple
damages and forfeiture for supposedly minor violations of a trustee's duties. A.R.S. § 46-
456(A) providesthat: “A person who isin a position of trust and confidence to an incapacitated
or vulnerable adult shall act for the benefit of that person to the same extent as a trustee pursuant



to title 14, chapter 7.” Prior to the effective date of the Arizona Trust Code Title 14, Chapter 7
was the section dealing with trust administration.

However, the proposed changes were fairly controversial at both the committee and the
Executive Council levels. In addition, over the last severa years the proposal met with both
support and opposition when it has been discussed at various meetings of attorney who practice
in thisarea. While many agreed with the proposition that the current statute was too often used a
club others said that the current statute lacks teeth.

Nonetheless, the proposal was eventually approved by the Executive Council and the
Board of Governors. The plan was for a bill to be submitted to the legisature last year.
Unfortunately, the bill ran into opposition and ultimately was not introduced. After discussions
between the Executive Council of the Probate and Trust Section and representatives of the
Attorney Generd’s office a compromise bill was crafted that has been submitted to the
legidlature this term. The bill should prove satisfactory to the Executive Council as well asto the
Attorney Genera’s office. A copy of the bill follows this outline.

The new law would subject the exploiter to liability for actual damages as well as give
the court discretion to impose additional damages for an amount up to two times the amount of
the actual damages. Thisis a change from the exiting law’ s mandatory triple damages.

The bill aso makes forfeiture of the estate for the exploiter discretionary with the court.
Current A.R.S. 8§ 46-456(d) contains a mandatory forfeiture clause.
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Signs or Situations That May Rise
To Elder Abuse or Undue Influence

Most aging adults have capacity; can make own decisions; are careful; know
their wishes and should be treated with respect.

As individuals age, issues of support and socialization become crucial.
Persons providing help, support and socialization often have subtle, but
significant positions of power—Ilay persons, professionals and family
members.

Many an aging adult, owing to his or her trusting nature, does not recognize
the beginnings of abuse or undue influence.

Individuals who exert undue influence often are providing excellent services
to the aging adult.

One should remain alert to potential elder abuse or undue influence when the
following is present:

a. Payrollin home.

b. Caregivers of any sort.

c. Third parties with close contact to aging adult.

d. Family members with excessive interest in finances of client.

e. Activities by client inconsistent with known lifestyle.

f. Patterns of behavior that appear contrary to prior actions.

g. You are asked to do something for client that is outside the scope of your
duties

h. Other questionable requests.

i. You hear coaching of client in background.

J. Client is confused about facts of situation being presented to you.

k. Expenses out of norm.

I. Patterns of expenses out of norm.

m. Multiple disbursements for similar items over short period of time.

n. Purchases on credit card or ATM inconsistent with lifestyle or location of
client

0. Multiple contacts to you by client and/or third-parties with little purpose.

p. Magazine subscriptions inconsistent with age and lifestyle.

g. Purchases of a size or type inconsistent with size of family.

r. No clarity of purpose or reason for expense.

In all situations, use common sense. You do not have to be perfect in your
assumptions. Err on the side of safety. If you are wrong, little downside to
client.
Trust your intuition—if actions seem questionable, then inquire further or
report.

© 2008, Wells Fargo. Used with permission.
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46-451. Definitions; program goals

A. In this chapter, unless the context otherwise requires:

1. "Abuse"” means:

(a) Intentional infliction of physical harm.

(b) Injury caused by negligent acts or omissions.

(c) Unreasonable confinement.

(d) Sexual abuse or sexual assault.

2. "De facto conservator" means any person who takes possession of the estate of an incapacitated or
vulnerable adult, without right or lawful authority. A de facto conservator is subject to all of the
responsibilities that attach to a legally appointed conservator or trustee.

3. "De facto guardian” means any person who takes possession of the person of an incapacitated or
vulnerable adult, without right or lawful authority. A de facto guardian is subject to all of the
responsibilities that attach to a legally appointed guardian.

4. "Exploitation™ means the illegal or improper use of an incapacitated or vulnerable adult or his
resources for another's profit or advantage.

5. "Incapacity” means an impairment by reason of mental iliness, mental deficiency, mental disorder,
physical illness or disability, advanced age, chronic use of drugs, chronic intoxication or other cause to
the extent that the person lacks sufficient understanding or capacity to make or communicate informed
decisions concerning his person.

6. "Informed consent” means any of the following:

(a) A written expression by the person that the person fully understands the potential risks and benefits
of the withdrawal of food, water, medication, medical services, shelter, cooling, heating or other services
necessary to maintain minimum physical or mental health and that the person desires that the services
be withdrawn.

(b) Consent to withdraw food, water, medication, medical services, shelter, cooling, heating or other
services necessary to maintain minimum physical or mental health as permitted by an order of a court of
competent jurisdiction.

(c) A declaration made pursuant to title 36, chapter 32.

(d) Consent by another person under a durable power of attorney relating to health care services to
withdraw food, water, medication, medical services, shelter, cooling, heating or other services necessary
to maintain minimum physical or mental health.

7. "Neglect" means a pattern of conduct without the person's informed consent resulting in deprivation
of food, water, medication, medical services, shelter, cooling, heating or other services necessary to
maintain minimum physical or mental health.

8. "Protective services" means a program of identifiable and specialized social services that may offer
social services appropriate to resolve problems of abuse, exploitation or neglect of an incapacitated or
vulnerable adult.

9. "Protective services worker" means a person who has been selected by and trained under the
requirements prescribed by the department to provide protective services.

10. "Vulnerable adult” means an individual who is eighteen years of age or older who is unable to
protect himself from abuse, neglect or exploitation by others because of a physical or mental impairment.
B. Protective services programs shall seek to maintain the adult in his familiar environment by
strengthening his capacity for self-maintenance or by providing supportive services.

C. Nothing in this section shall be construed to mean that an adult is abused, neglected or in need of
protective services for the sole reason that he relies on treatment from a recognized religious method of
healing in lieu of medical treatment.

D. A written expression pursuant to subsection A, paragraph 6, subdivision (a) of this section is valid only
if the person is of sound mind when the consent is made and if the consent is witnessed by at least two
individuals who do not benefit by the withdrawal of services.
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46-454. Duty to report abuse, neglect and exploitation of incapacitated or vulnerable adults; duty to
make medical records available; violation: classification

A. A physician, registered nurse practitioner, hospital intern or resident, surgeon, dentist, psychologist,
social worker, peace officer or other person who has responsibility for the care of an incapacitated or
vulnerable adult and who has a reasonable basis to believe that abuse or neglect of the adult has
occurred or that exploitation of the adult's property has occurred shall immediately report or cause
reports to be made of such reasonable basis to a peace officer or to a protective services worker. The
guardian or conservator of an incapacitated or vulnerable adult shall immediately report or cause reports
to be made of such reasonable basis to the superior court. All of the above reports shall be made
immediately in person or by telephone and shall be followed by a written report mailed or delivered
within forty-eight hours or on the next working day if the forty-eight hours expire on a weekend or
holiday.

B. An attorney, accountant, trustee, guardian, conservator or other person who has responsibility for
preparing the tax records of an incapacitated or vulnerable adult or a person who has responsibility for
any other action concerning the use or preservation of the incapacitated or vulnerable adult's property
and who, in the course of fulfilling that responsibility, discovers a reasonable basis to believe that
exploitation of the adult's property has occurred or that abuse or neglect of the adult has occurred shall
immediately report or cause reports to be made of such reasonable basis to a peace officer, to a
protective services worker or to the public fiduciary of the county in which the incapacitated or vulnerable
adult resides. If the public fiduciary is unable to investigate the contents of a report, the public fiduciary
shall immediately forward the report to a protective services worker. If a public fiduciary investigates a
report and determines that the matter is outside the scope of action of a public fiduciary, then the report
shall be immediately forwarded to a protective services worker. All of the above reports shall be made
immediately in person or by telephone and shall be followed by a written report mailed or delivered
within forty-eight hours or on the next working day if the forty-eight hours expire on a weekend or
holiday.

C. Reports pursuant to subsections A and B shall contain:

1. The names and addresses of the adult and any persons having control or custody of the adult, if
known.

2. The adult's age and the nature and extent of incapacity or vulnerability.

3. The nature and extent of the adult's injuries or physical neglect or of the exploitation of the adult's
property.

4. Any other information that the person reporting believes might be helpful in establishing the cause of
the adult's injuries or physical neglect or of the exploitation of the adult's property.

D. Any person other than one required to report or cause reports to be made in subsection Awho has a
reasonable basis to believe that abuse or neglect of an incapacitated or vulnerable adult has occurred
may report the information to a peace officer or to a protective services worker.

E. A person having custody or control of medical or financial records of an incapacitated or vulnerable
adult for whom a report is required or authorized under this section shall make such records, or a copy of
such records, available to a peace officer or adult protective services worker investigating the
incapacitated or vulnerable adult's neglect, exploitation or abuse on written request for the records
sighed by the peace officer or adult protective services worker. Records disclosed pursuant to this
subsection are confidential and may be used only in a judicial or administrative proceeding or
investigation resulting from a report required or authorized under this section.

F. If reports pursuant to this section are received by a peace officer, the peace officer shall notify the
adult protective services of the department of economic security as soon as possible and make such
information available to them.

G. A person required to receive reports pursuant to subsection A, B or D may take or cause to be taken
photographs of the abused adult and the vicinity involved. Medical examinations including radiological
examinations of the involved adult may be performed. Accounts, inventories or audits of the exploited
adult's property may be performed. The person, department, agency, or court that initiates such
photographs, examinations, accounts, inventories or audits shall pay the associated costs in accordance
with existing statutes and rules. If any person is found to be responsible for the abuse, neglect or
exploitation of an incapacitated or vulnerable adult in a criminal or civil action, the court may order the
person to make restitution as the court deems appropriate.

H. If psychiatric records are requested pursuant to subsection E, the custodian of the records shall notify
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the attending psychiatrist, who may excise from the records, before they are made available:

1. Personal information about individuals other than the patient.

2. Information regarding specific diagnosis or treatment of a psychiatric condition, if the attending
psychiatrist certifies in writing that release of the information would be detrimental to the patient's
health or treatment.

I. If any portion of a psychiatric record is excised pursuant to subsection H, a court, upon application of a
peace officer or adult protective services worker, may order that the entire record or any portion of such
record containing information relevant to the reported abuse or neglect be made available to the peace
officer or adult protective services worker investigating the abuse or neglect.

J. A licensing agency shall not find that a reported incidence of abuse at a care facility by itself is
sufficient grounds to permit the agency to close the facility or to find that all residents are in imminent
danger.

K. A person who violates any provision of this section is guilty of a class 1 misdemeanor.
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Be it enacted by the Legislature of the State of Arizona:

Section 1. Section 13-1802, Arizona Revised Statutes, is amended to
read:

13-1802. Theft: classification

A. A person commits theft if, without Tawful authority, the person
knowingly:

1. Controls property of another with the intent to deprive the other
person of such property; or

2. Converts for an unauthorized term or use services or property of
another entrusted to the defendant or placed in the defendant's possession
for a Timited, authorized term or use; or

3. O0btains services or property of another by means of any material
misrepresentation with intent to deprive the other person of such property or
services; or

4. Comes into control of lost, mislaid or misdelivered property of
another under circumstances providing means of inquiry as to the true owner
and appropriates such property to the person's own or another's use without
reasonable efforts to notify the true owner; or

5. Controls property of another knowing or having reason to know that
the property was stolen; or

6. Obtains services known to the defendant to be available only for
compensation without paying or an agreement to pay the compensation or
diverts another's services to the person's own or another's benefit without
authority to do so.

B. A person commits theft if the person knowingly takes control, title, use
or management of an 1ncapac1tated or vu1nerab1e adu1t s assets or property

ii i i i i 456+ while acting
in a position of trust and conf1dence AS DEFINED IN SECTION 46-456, and with
the intent to deprive the incapacitated or vulnerable adult of the asset or
property. IT IS AN AFFIRMATIVE DEFENSE TO A PROSECUTION FOR A VIOLATION OF
THIS SUBSECTION THAT THE ASSETS WERE GIVEN AS GIFTS CONSISTENT EITHER WITH A
PATTERN OF GIFT GIVING TO THE DEFENDANT THAT EXISTED BEFORE THE ADULT BECAME
INCAPACITATED OR VULNERABLE OR WITH A PATTERN OF GIFT GIVING TO A CLASS OF
INDIVIDUALS THAT EXISTED BEFORE THE ADULT BECAME INCAPACITATED OR VULNERABLE
AND THE DEFENDANT LATER BECOMES A MEMBER OF THE CLASS.

C. The inferences set forth 1in section 13-2305 apply to any
prosecution under subsection A, paragraph 5 of this section.

D. At the conclusion of any grand jury proceeding, hearing or trial,
the court shall preserve any trade secret that is admitted in evidence or any
portion of a transcript that contains information relating to the trade
secret pursuant to section 44-405.

E. Theft of property or services with a value of twenty-five thousand
dollars or more is a class 2 felony. Theft of property or services with a
value of four thousand dollars or more but Tess than twenty-five thousand
dollars is a class 3 felony. Theft of property or services with a value of
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three thousand dollars or more but less than four thousand dollars is a class
4 felony, except that theft of any vehicle engine or transmission is a class
4 felony regardless of value. Theft of property or services with a value of
two thousand dollars or more but Tess than three thousand dollars is a class
5 felony. Theft of property or services with a value of one thousand dollars
or more but Tess than two thousand dollars is a class 6 felony. Theft of any
property or services valued at less than one thousand dollars is a class 1
misdemeanor, unless the property is taken from the person of another, is a
firearm or is a dog taken for the purpose of dog fighting in violation of
section 13-2910.01, in which case the theft is a class 6 felony.

F. A person who is convicted of a violation of subsection A, paragraph
1 or 3 of this section that involved property with a value of one hundred
thousand dollars or more 1is not eligible for suspension of sentence,
probation, pardon or release from confinement on any basis except pursuant to
section 31-233, subsection A or B until the sentence imposed by the court has
been served, the person 1is eligible for release pursuant to section
41-1604.07 or the sentence is commuted.

Sec. 2. Section 14-5506, Arizona Revised Statutes, is amended to read:

14-5506. Powers of attorney: best interest; intimidation;

deception; definitions

A. Except as provided in subseetien—B—ef—this section 46-456,
SUBSECTION A, PARAGRAPHS 1 AND 2, an agent shall use the principal's money,
property or other assets only in the principal's best interest and the agent
shall not use the principal's money, property or other assets for the agent's
benefit. An agent who violates this subsection is subject to prosecution
under title 13 and civil penalties pursuant to section 46-456.

B. Any authority, the use of which is not in the principal's best
interest or is for the agent's benefit including contracted for commissions,
fees or other compensation shall be specifically identified in detail within
the instrument or a written contract signed by the principal that is
specifically identified by the instrument and be separately initialed by the
principal and the witness at the time of execution.

C. If the agent acted with intimidation or deception as—defined—in
seetion—46-456 in procuring the power of attorney or any authority provided
in the power of attorney, the agent is subject to prosecution under title 13
and civil penalties pursuant to section 46-456.

D. A power of attorney executed by an adult who does not have capacity
is invalid. 1In a criminal proceeding, the agent has the burden of proving by
clear and convincing evidence that the principal had capacity. In a civil
proceeding, if the party challenging the validity of a power of attorney on
the grounds of Tack of capacity proves by a preponderance of the evidence
that, at the time the power of attorney was executed, the principal was a
vulnerable adult, the agent has the burden of proving by clear and convincing
evidence that the principal had capacity. In a civil proceeding, if the
party challenging the validity of a power of attorney on the basis of Tack of
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capacity does not prove by a preponderance of the evidence that, at the time
the power of attorney was executed, the principal was a vulnerable adult, the
agent has the burden of proving by a preponderance of the evidence that the
principal had capacity.

E. A person who in good faith either assists or deals with an agent is
protected as if the agent properly exercised the agent's power regardless of
whether the authority of that person as the agent has been terminated.

F. For THE purposes of this section:

1. "Best interest™ means the agent acts solely for the principal's
benefit.
2. "Capacity"™ means that at the time the power of attorney was

executed the principal was capable of understanding in a reasonable manner
the nature and effect of the act of executing and granting the power of
attorney.

3. "DECEPTION"™ MEANS THAT A PERSON DECEIVES AN INCAPACITATED OR
VULNERABLE ADULT BY KNOWINGLY DOING ANY OF THE FOLLOWING:

(a) CREATING OR CONFIRMING A FALSE IMPRESSION IN AN INCAPACITATED OR
VULNERABLE ADULT'S MIND.

(b) FAILING TO CORRECT A FALSE IMPRESSION THAT THE PERSON IS
RESPONSIBLE FOR CREATING OR CONFIRMING IN AN INCAPACITATED OR VULNERABLE
ADULT'S MIND.

(c) MAKING A PROMISE TO AN INCAPACITATED OR VULNERABLE ADULT THAT THE
PERSON DOES NOT INTEND TO PERFORM OR THAT THE PERSON KNOWS WILL NOT OR CANNOT
BE PERFORMED. A PERSON'S FAILURE TO PERFORM A PROMISE IS NOT BY ITSELF
SUFFICIENT PROOF THAT THE PERSON DID NOT INTEND TO PERFORM THE PROMISE.

(d) MISREPRESENTING OR CONCEALING A MATERIAL FACT THAT RELATES TO THE
TERMS OF A CONTRACT OR AN AGREEMENT THAT THE PERSON ENTERS INTO WITH THE
INCAPACITATED OR VULNERABLE ADULT OR THAT RELATES TO THE EXISTING OR
PREEXISTING CONDITION OF ANY OF THE PROPERTY INVOLVED IN A CONTRACT OR AN
AGREEMENT.

(e) USING ANY MATERIAL MISREPRESENTATION, FALSE PRETENSE OR FALSE
PROMISE TO INDUCE, ENCOURAGE OR SOLICIT AN INCAPACITATED OR VULNERABLE ADULT
TO ENTER INTO A CONTRACT OR AN AGREEMENT.

4. "INTIMIDATION" INCLUDES THREATENING TO DEPRIVE AN INCAPACITATED OR
VULNERABLE ADULT OF FOOD, NUTRITION, SHELTER OR NECESSARY MEDICATION OR
MEDICAL TREATMENT.

3= b. "Vulnerable adult" has the same meaning prescribed in section
46-451.

Sec. 3. Section 46-456, Arizona Revised Statutes, is amended to read:

46-456. Duty to an incapacitated or vulnerable adult; financial

exploitation; civil and criminal penalties;
exceptions; definitions

A. A person who is 1in a position of trust and confidence to an

incapacitated or vulnerable adult shall aet—Ffor—thebenefitofthatpersen—teo
the—same—extent—as—a—trustee—pursuant—to—titte—t4—chapter—7/ USE THE
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INCAPACITATED OR VULNERABLE ADULT'S ASSETS ONLY IN THE INCAPACITATED OR
VULNERABLE ADULT'S BEST INTEREST AND NOT FOR THE BENEFIT OF THE PERSON WHO IS
IN THE POSITION OF TRUST AND CONFIDENCE TO THE INCAPACITATED OR VULNERABLE
ADULT OR THE PERSON'S RELATIVES UNLESS EITHER OF THE FOLLOWING APPLIES:

1. THE SUPERIOR COURT GIVES PRIOR APPROVAL OF THE TRANSACTION.

2. THE TRANSACTION IS SPECIFICALLY AUTHORIZED IN A VALID GENERAL OR

NONGENERAL POWER OF ATTORNEY THAT IS EXECUTED BY THE INCAPACITATED OR
VULNERABLE ADULT AS THE PRINCIPAL OR IN A VALID TRUST INSTRUMENT THAT IS
EXECUTED BY THE INCAPACITATED OR VULNERABLE ADULT AS A SETTLOR. IN ORDER FOR
AN AUTHORIZATION TO BE VALID UNDER THIS PARAGRAPH, THE AUTHORITY, INCLUDING
ANY CONTRACTED COMMISSIONS, FEES OR OTHER COMPENSATION, MUST BE SPECIFICALLY
IDENTIFIED IN DETAIL AND SEPARATELY INITIALED BY THE INCAPACITATED OR
VULNERABLE ADULT AND INCLUDE AT LEAST ONE WITNESS TO THE GENERAL OR
NONGENERAL POWER OF ATTORNEY OR TRUST INSTRUMENT AT THE TIME THE DOCUMENT IS
EXECUTED BY THE INCAPACITATED OR VULNERABLE ADULT.
B. A person who is in a position of trust and confidence and who by
rtimidation—or—deception knowingly takes control, title, use or management
of an incapacitated or vulnerable adult's asset or property with the intent
to permanently deprive that person of the asset or property is guilty of
theft as provided in section 13-1802. FOR THE PURPOSES OF A CRIMINAL
PROSECUTION UNDER SECTION 13-1802, PROOF THAT A PERSON TOOK CONTROL, TITLE,
USE OR MANAGEMENT OF AN INCAPACITATED OR VULNERABLE ADULT'S ASSET WITHOUT ANY
SIGNIFICANT BENEFIT TO THE INCAPACITATED OR VULNERABLE ADULT SHALL GIVE RISE
TO AN INFERENCE THAT THE PERSON INTENDED TO PERMANENTLY DEPRIVE THE
INCAPACITATED OR VULNERABLE ADULT OF THE ASSET. IT IS AN AFFIRMATIVE DEFENSE
TO A PROSECUTION FOR A VIOLATION OF THIS SUBSECTION THAT THE ASSETS WERE
GIVEN AS GIFTS CONSISTENT EITHER WITH A PATTERN OF GIFT GIVING TO THE
DEFENDANT THAT EXISTED BEFORE THE ADULT BECAME INCAPACITATED OR VULNERABLE OR
WITH A PATTERN OF GIFT GIVING TO A CLASS OF INDIVIDUALS THAT EXISTED BEFORE
THE ADULT BECAME INCAPACITATED OR VULNERABLE AND THE DEFENDANT LATER BECOMES
A MEMBER OF THE CLASS.

C. A person who violates subsection A or B of this section 4+s SHALL BE
subject to ACTUAL damages in a civil action brought by or on behalf of an
incapacitated or vulnerable adult that—egquat—up—to—three—times—theamount—of
themenetary—damages AND THE COURT MAY AWARD ADDITIONAL DAMAGES FOR AN AMOUNT
UP TO TWO TIMES THE AMOUNT OF THE ACTUAL DAMAGES.

D. IN ADDITION TO THE DAMAGES PRESCRIBED IN SUBSECTION C OF THIS
SECTION, THE COURT MAY:

1. ORDER A person who violates subsection A or B of this section
forfeits TO FORFEIT all OR A PORTION OF THE PERSON'S benefits UNDER TITLE 14,
CHAPTER 2 with respect to the estate of the deeeaseds incapacitated or
vulnerable adult, including an intestate share, an elective share, an omitted
spouse's share, an omitted child's share, a homestead allowance, an ANY
exempt property atlewanee and a family allowance. If the incapacitated or
vulnerable adult died intestate, the decedent’s INCAPACITATED OR VULNERABLE
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ADULT'S intestate estate passes as if the person who coemmitted—the—viotation
VIOLATED SUBSECTION A OR B OF THIS SECTION disclaimed that person's intestate
share TO THE EXTENT THE COURT ORDERS THAT PERSON TO FORFEIT ALL OR A PORTION
OF THE PERSON'S BENEFITS UNDER TITLE 14, CHAPTER 2.

2. REVOKE, IN WHOLE OR IN PART, ANY REVOCABLE:

(a) DISPOSITION OR APPOINTMENT OF PROPERTY THAT IS MADE IN A GOVERNING
INSTRUMENT BY THE INCAPACITATED OR VULNERABLE ADULT TO THE PERSON WHO
VIOLATES SUBSECTION A OR B OF THIS SECTION.

(b) PROVISION BY THE INCAPACITATED OR VULNERABLE ADULT THAT IS
CONTAINED IN A GOVERNING INSTRUMENT THAT CONFERS A GENERAL OR NONGENERAL
POWER OF APPOINTMENT ON THE PERSON WHO VIOLATES SUBSECTION A OR B OF THIS
SECTION.

(c) NOMINATION OR APPOINTMENT BY THE INCAPACITATED OR VULNERABLE ADULT
THAT IS CONTAINED IN A GOVERNING INSTRUMENT THAT NOMINATES OR APPOINTS THE
PERSON WHO VIOLATES SUBSECTION A OR B OF THIS SECTION TO SERVE IN ANY
FIDUCIARY OR REPRESENTATIVE CAPACITY, INCLUDING SERVING AS A PERSONAL
REPRESENTATIVE, EXECUTOR, GUARDIAN, CONSERVATOR, TRUSTEE OR AGENT.

3. SEVER THE INTERESTS OF THE INCAPACITATED OR VULNERABLE ADULT AND
THE PERSON WHO VIOLATES SUBSECTION A OR B OF THIS SECTION IN ANY PROPERTY
THAT IS HELD BY THEM AT THE TIME OF THE VIOLATION AS JOINT TENANTS WITH THE
RIGHT OF SURVIVORSHIP OR AS COMMUNITY PROPERTY WITH THE RIGHT OF
SURVIVORSHIP, AND TRANSFORM THE INTERESTS OF THE INCAPACITATED OR VULNERABLE
ADULT AND THE PERSON WHO VIOLATED SUBSECTION A OR B OF THIS SECTION INTO
TENANCIES IN COMMON. TO THE EXTENT THAT THE PERSON WHO VIOLATED SUBSECTION A
OR B OF THIS SECTION DID NOT PROVIDE ADEQUATE CONSIDERATION FOR THE JOINTLY
HELD INTEREST, THE COURT MAY CAUSE THE PERSON'S INTEREST IN THE SUBJECT
PROPERTY TO BE FORFEITED IN WHOLE OR IN PART.

E. A REVOCATION OR A SEVERANCE UNDER SUBSECTION D, PARAGRAPH 2 OR 3 OF
THIS SECTION DOES NOT AFFECT ANY THIRD PARTY INTEREST IN PROPERTY THAT WAS
ACQUIRED FOR VALUE AND 1IN GOOD FAITH RELIANCE ON APPARENT TITLE BY
SURVIVORSHIP IN THE PERSON WHO VIOLATED SUBSECTION A OR B OF THIS SECTION
UNLESS A WRITING DECLARING THE SEVERANCE HAS BEEN NOTED, REGISTERED, FILED OR
RECORDED IN RECORDS THAT ARE APPROPRIATE TO THE KIND AND LOCATION OF THE
PROPERTY AND THAT ARE RELIED ON AS EVIDENCE OF OWNERSHIP IN THE ORDINARY
COURSE OF TRANSITIONS INVOLVING THAT PROPERTY.

F. IF THE COURT IMPOSES A REVOCATION UNDER SUBSECTION D, PARAGRAPH 2
OF THIS SECTION, PROVISIONS OF THE GOVERNING INSTRUMENT SHALL BE GIVEN EFFECT
AS IF THE PERSON WHO VIOLATED SUBSECTION A OR B OF THIS SECTION DISCLAIMED
ALL PROVISIONS REVOKED BY THE COURT OR, IN THE CASE OF A REVOCATION OF A
NOMINATION IN A FIDUCIARY OR REPRESENTATIVE CAPACITY, THE PERSON WHO VIOLATED
SUBSECTION A OR B OF THIS SECTION PREDECEASED THE DECEDENT.

£ G. Section 46-455, subsections F, G, H, I, K, L, M and P also
apply to civil violations of this section.

H. THE INCAPACITATED OR VULNERABLE ADULT OR THE DULY APPOINTED
CONSERVATOR OR PERSONAL REPRESENTATIVE OF THE INCAPACITATED OR VULNERABLE
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ADULT'S ESTATE HAS PRIORITY TO, AND MAY FILE, A CIVIL ACTION UNDER THIS
SECTION. IF AN ACTION IS NOT FILED BY THE INCAPACITATED OR VULNERABLE ADULT
OR THE DULY APPOINTED CONSERVATOR OR PERSONAL REPRESENTATIVE OF THE
INCAPACITATED OR VULNERABLE ADULT'S ESTATE, ANY OTHER INTERESTED PERSON, AS
DEFINED IN SECTION 14-1201, MAY PETITION THE COURT FOR LEAVE TO FILE AN
ACTION ON BEHALF OF THE INCAPACITATED OR VULNERABLE ADULT OR THE
INCAPACITATED OR VULNERABLE ADULT'S ESTATE. NOTICE OF THE HEARING ON THE
PETITION SHALL COMPLY WITH SECTION 14-1401.

+ I. Subsections A, C, D, and E AND F of this section do not apply
to an agent that—s WHO IS ACTING WITHIN THE SCOPE OF THE PERSON'S DUTIES AS,
OR ON BEHALF OF, any of the following:

1. A bank, financial institution or escrow agent licensed or certified
pursuant to title 6.

2. A securities dealer or salesman registered pursuant to title 44,
chapter 12, article 9.

3. An insurer, including a title insurer, authorized and regulated
pursuant to title 20.

6= J. For the purposes of this section:

1 wp ‘o . . .

1. "ASSET" INCLUDES ALL FORMS OF PERSONAL AND REAL PROPERTY.

2. "DISPOSITION OR APPOINTMENT OF PROPERTY™ INCLUDES A TRANSFER OF AN
ITEM OF PROPERTY OR ANY OTHER BENEFIT OF A BENEFICIARY DESIGNATED IN A
GOVERNING INSTRUMENT.
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3. "GOVERNING INSTRUMENT™ MEANS A DEED, A WILL, A TRUST, A
CUSTODIANSHIP, AN INSURANCE OR ANNUITY POLICY, AN ACCOUNT WITH PAY ON DEATH
DESIGNATION, A SECURITY REGISTERED IN BENEFICIARY FORM, A PENSION, A PROFIT
SHARING, RETIREMENT OR SIMILAR BENEFIT PLAN, AN INSTRUMENT CREATING OR
EXERCISING A POWER OF APPOINTMENT, A POWER OF ATTORNEY OR A DISPOSITIVE,
APPOINTIVE OR NOMINATIVE INSTRUMENT OF ANY SIMILAR TYPE.

3~ 4. "Position of trust and confidence”™ means that a person is any
of the following:

(a) ©Hnre A PERSON who has assumed a duty to provide care to the
incapacitated or vulnerable adult.

(b) A joint tenant or a tenant in common with an incapacitated or
vulnerable adult.

(c) ©Hre A PERSON who is in a fiduciary relationship with an
incapacitated or vulnerable adult including a de facto guardian or de facto
conservator.

(d) A PERSON WHO IS IN A CONFIDENTIAL RELATIONSHIP WITH THE
INCAPACITATED OR VULNERABLE ADULT. THE ISSUE OF WHETHER A CONFIDENTIAL
RELATIONSHIP EXISTS SHALL BE AN ISSUE OF FACT TO BE DECIDED BY THE SUPERIOR
COURT BASED ON THE TOTALITY OF THE CIRCUMSTANCES.

5. "REVOCABLE" MEANS A DISPOSITION, APPOINTMENT, PROVISION OR
NOMINATION UNDER WHICH THE INCAPACITATED OR VULNERABLE ADULT, AT THE TIME OF
OR IMMEDIATELY BEFORE DEATH, WAS ALONE EMPOWERED, BY LAW OR UNDER THE
GOVERNING INSTRUMENT, TO CANCEL THE DESIGNATION IN FAVOR OF THE PERSON WHO
VIOLATED SUBSECTION A OR B OF THIS SECTION, WHETHER OR NOT THE INCAPACITATED
OR VULNERABLE ADULT WAS THEN EMPOWERED TO DESIGNATE THE INCAPACITATED OR
VULNERABLE ADULT IN PLACE OF THE PERSON WHO VIOLATED SUBSECTION A OR B OF
THIS SECTION OR THE INCAPACITATED OR VULNERABLE ADULT THEN HAD CAPACITY TO
EXERCISE THE POWER.



